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Getting Around LHWCA’s Exclusive
Remedy Roadblock—Injured Employee’s
Claims Against Employer and Insurer for

Intentional Torts
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I. Introduction—A Hypothetical

A longshoreman is injured at work. The injury is
reported to both the employer’s insurer and the
Department of Labor’s Office Workers’ Compensa-
tion Program [OWCP], pursuant to the requirements
contained in the Longshore and Harbor Workers’
Compensation Act, 33 US.C. §901, er seq.
[LHWCA]. Thereafter, the insurer commences
payment of medical benefits to the employee.

Nevertheless, despite both the employer and insur-
er's awareness of the employee’s injury and inability
to work, no compensation benefits are immediately
paid as required by the LHWCA. The OWCP
attempts to notify the employee of his right to
compensation under the LHWCA. When these
efforts are unsuccessful, the OWCP requests that
the insurer provide the employee’s address and

medical records. The insurer ignores the request,
leaving the injured employee uninformed about enti-
tlement to compensation benefits under the statute.
Thereafter. the OWCP repeatedly writes the insurer
over the next three years seeking contact information
for the injured employee, but the insurer ignores each
request. Meanwhile, when the employee contacts the
insurer to inquire about compensation benefits during
his disability, the carrier assures him the benefits will
be forthcoming.

Surprisingly, most courts hold that the exclu-
sive remedy provision in the LHWCA, 33
U.S.C. $§905 (a), bars a bad faith claim.
Courts have, however, allowed the injured
employee to pursue intentional tort claims
against insurers, notwithstanding the exclusive
remedy provision

Unable to work due to his injury, the employee has
no income, and he and his spouse suffer accordingly.
The lack of employment causes the injured employee
and his spouse to experience anxiety, stress, loss of
sleep, etc.

Once the employee finally learns of his rights to
compensation and of the insurer’s failure to accurately
inform him of such rights, can he pursue a claim for
bad faith against the insurer? Surprisingly, most courts
hold that the exclusive remedy provision in the
LHWCA, 33 U.S.C. §905 (a), bars a bad faith claim.
Courts have, however, allowed the injured employee
to pursue intentional tort claims against insurers,
notwithstanding the exclusive remedy provision.

II. LHWCA—Workers Compensation for
Federal Workers

The LHWCA is a comprehensive, statutory scheme
designed to compel employers to provide compensa-
tion to employees who are disabled or to heirs of
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employees killed in the course of their employment.?
Typical of workers’ compensation statutes, a primary
purpose of the LHWCA is to provide employees with
a practical and expeditious remedy for work-related
njuries while relieving employers of tort liability for
the employees’ injuries. Therefore, the LHWCA
deprives an employee of his right to pursue tort
claims against his employer if he is compensated
lor injuries covered by the Act.?
The exclusive remedy provision of the LHWCA
provides:
The liability of an employer prescribed in
section 904 of this title shall be exclusive and
in place of all other liability of such employer to
the employee, ... and anyone otherwise entitled
to recover damages from such employer at law
or in admiralty on account of such injury or
death 3

What if the insurer obligated to provide benefits to
the employee delays processing of the application or
unreasonably refuses to pay benefits, causing the
employee to suffer harm from lack of necessary
medical attention or loss of income while recovering
from injury? Can the employee pursue a bad faith
claim against the insurer?

[f workers’ compensation statutes enacted in
various states are any guide, relief for bad faith
would be available despite the LHWCA’s exclusive
remedy provision. Surprisingly, however, the
majority of courts have determined the exclusive
remedy provision in the LHWCA bars the injured
employee’s bad faith claim.

ITI. Bad Faith Claims Typically Permitted
Against Workers’ Compensation
Carriers Despite Exclusive Remedy
Provisions

Most states recognize that “all or virtually all inten-
tionally tortuous acts committed by an employer
against an employee in the course of employment
are excluded from the worker’'s compensation
system.”* Commonly, the workers’ compensation
benefits are expressly available only for work-
related injuries. For example, Hawaii's statute
provides:
The rights and remedies herein granted to an
employee or the employee’s dependents on
account of a work injury suffered by the
employee shall exclude all other liability of
the employer to the employee ... at common
law or otherwise, on account of the injury.>

In Hough v. Pacific Ins. Co., Ltd.,® the Hawaii
Supreme Court determined that based on the plain
language of this statute (and based on the entire

workers’ compensation scheme), the exclusive
remedy applied only to “work injuries.””” Therefore,
the employee was not precluded by the exclusive
remedy provision from pursuing common law tort
claims against the insurer that were subsequent and
unrelated to the work injury.®

Although the majority of states authorize bad
faith claims regardless of exclusive remedy
provisions in their workers’ compensation
statute, most courts hold that a claimant for
benefits under the LHWCA is barred from
pursuing a bad faith claim by 33 U.S.C.
§905 (a)

Other jurisdictions have reached a similar conclu-
sion. For example, in Arp v. AON/ Combined Ins.
Co.,? the employee fractured his skull when ejected
from his vehicle, causing a severe brain injury.®
Although temporary total disability benefits were
paid, the workers’ compensation carrier rejected the
employee’s claim for permanent and total disability
even though there was no medical evidence to
support its rejection.!* Moreover, the insurer
offered to pay permanent partial disability benefits
amounting to only $12,000, despite knowing the
claim was worth over $1,000,000.22 When the
employee sued for bad faith, the district court
granted summary judgment to the insurer.l3
Acknowledging that South Dakota recognized a
cause of action for bad faith in failing to pay a
workers’ compensation claim, the Eighth Circuit
reversed.** A jury could determine that the insurer’s
obligation to pay the claim was undisputed, and the
severity of the injuries was unchallenged.!3

IV. Majority Does Not Recognize a Bad
Faith Claim Pursued by LHWCA
Claimant

Although the majority of states authorize bad faith
claims regardless of exclusive remedy provisions in
their workers’ compensation statute, most courts hold
that a claimant for benefits under the LHWCA is
barred from pursuing a bad faith claim by 33
US.C. §9035 (a).

For example, in Sample v. Johnson,*® two long-
shoremen were injured at work. The employer
challenged the employees’ claims for compensation,
causing the injured employees to be without income
for ten and nine months, respectively. The district
court held there was no remedy for the insurer’s
bad faith act of controverting the employee’s claim
for compensation benefits under the LHWCA. On
appeal, the Ninth Circuit hedged, but ultimately
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denied the bad faith claim. Although the court agreed
claims for intentional injuries were barred under 33
U.S.C. 8905 (a), it also recognized that punitive
damages might be awarded for sufficiently egregious
acts.”” The Plaintiffs, however, failed to allege such
acts.’® Consequently, the plaintiffs’ remedies for
mere refusal to pay benefits were limited to those in
the LHWCA.?®

Other cases reach a similar result. In Nauert v.
ACE Property and Cas. Ins. Co,%° the plaintiff sued
ACE for compensatory and punitive damages due to
alleged bad faith in the handling of a claim under the
LHWCA. ACE disagreed that the plaintiff’s claim
was work-related, and refused to pay either disability
or medical benefits. The court determined the
LHWCA preempted state law regarding actions for
bad faith handling of LHWCA c¢laims.?* Accord-
ingly, the court granted ACE’s motion to dismiss.

In Atkinson v. Gates, McDonald & Co.,** compen-
sation benefits were initially paid, but then suspended
without notification to the claimant or the Depart-
ment of Labor. The court held that the exclusive
provisions of the LHWCA, § 905 (a), and the Act’s
penalty provision, § 914 (e), operated to bar the plain-
tiftf’s claim for bad faith.?3

One court, however, disagreed that LHWCA’s
penalty provisions were the exclusive remedy for
bad faith against the carrier. In Martin v. Travelers
Ins. Co.,** the plaintiff received LHWCA compensa-
tion benefits, which he deposited and started to draw
upon. The insurance company then stopped payments
on the draft, causing the plaintiff financial hardship
and emotional distress. The First Circuit found there
was a “callous stopping of payment without
warning. ... A stop payment on a sizable compensa-
tion check which may have been deposited and drawn
upon carries the obvious possibility of embarrass-
ment and distress.”?® Consequently, where the
carrier should have known that acute harm might
follow from its actions, the exclusivity provision
and the fact that the LHWCA contains a penalty for
late payment did not bar an action.?$

“The courts have . . . carved out an exception to
exclusive liability provisions where the injury
inflicted is the result of an intentional act”

Virtually every case subsequent to Martin,
however, has distinguished or criticized its reasoning.
For example, in Sample, the Ninth Circuit quipped
that Martin was “an opinion free of citation to
authority.”?” And in Nauert, the court noted that
mere refusal to pay benefits was distinguishable
from the facts in Martin.?8

V. Despite LHWCA’s Exclusive Remedy
Provision, There Is a Remedy for
Intentional Torts

“The courts have ... carved out an exception to
exclusive liability provisions [of the LHWCA]
where the injury inflicted is the result of an inten-
tional act.”?® For example, in Tavlor v. Transocean
Terminal Operators, Inc.,*® a fellow employee
stabbed the plaintiff. The plaintiff alleged the stab-
bing occurred within the course and scope of his
employment, making his employer vicariously
liable. The employer argued the LHWCA was the
exclusive remedy, meaning it could only be liable
for compensation benefits under the Act.3! The trial
court agreed and dismissed the plaintiff’s suit. The
appeals court reversed, noting a number of courts
hold that intentional torts are an exception to the
exclusive remedy provision of the LHWCA and
that, in such cases, the employee may bring a tort
action against the employer.3? Moreover, the defen-
dant cited no cases holding that the LHWCA’s
exclusive remedy provision barred an employer’s
intentional tort. Accordingly, because the
LHWCA’s benefit provisions did not apply to injuries
caused by employer’s intentional torts, it logically
followed that LHWCA’s exclusive remedy provision
did not bar relief against an employer’s intentional
torts, either.33

Similarly, in Hoffman v. Lyons,** the plaintiff was
hired as a recreation aid at Fort Dix, New Jersey.
Throughout her employment at Fort Dix, the plaintiff
alleged she was verbally abused and sexually
harassed by other employees. Despite numerous
complaints made by the plaintiff, the defendants
refused to take action.3® The plaintiff sued under a
variety of theories. The defendants moved to dismiss
the plaintiff’s Count One (Defamation), Four (Negli-
gent Hiring, Training, Supervision and Retention),
Eight (Misprision/Obstruction/Fraudulent Falsifica-
tion), and Nine (Civil Conspiracy).

Although the court acknowledged that intentional
injuries by an employer were actionable outside of
the LHWCA’s exclusive remedy provision, the plain-
tiff had failed to specifically allege that her employer
had the specific intent to injure her.3® Nevertheless,
because the plaintiff’s alleged injuries raised a
substantial question of coverage under the
LHWCA, the court stayed these counts pending a
determination by the Secretary of Labor.3”

In Kuhiman v. Crawford Co.,3® the plaintiff
alleged the insured prepared a fraudulent labor
market survey designed to reduce his compensation
benefits. The plaintiff further alleged such intentional
conduct was illegal under the LHWCA and had
caused him bodily injury resulting in mental
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anguish.®*® A claim for intentional infliction of
cmotional distress was not preempted by the
LHWCA where the claim alleged intentional acts
during the claims investigation process that caused
severe emotional distress to the plaintiff.*® Further,
allegations that the insurer intentionally delayed
payment of benefits or medical bills to coerce an
insured to accept a lower settlement stated a claim
for intentional infliction of emotional distress.*?
Nevertheless, the plaintift did not state a claim for
intentional infliction of cmotional distress because
there were no allegations of public embarrassment,
harassment, or even being promised a certain amount
of compensation only to have a lower amount frau-
dulently procured.*?

Numerous additional courts have also recognized
that 33 U.S.C. § 905 does not bar an employee’s claim
for intentional injury.*® Given that the employer also
retains remedies under state law against the employee
when they are not preempted by the LHWCA,**
permitting an employee to pursue common law
claims for intentional torts seems only fair.

VI. Intentional Inflictional of Emotional
Distress and Loss of Consortium Not
Precluded by LHWCA

Despite the exclusive remedy provision, an employee
entitled to benefits under the LHWCA may still have
avenues for relief, including claims for intentional
infliction of emotional distress and loss of consortium.

A. Claim for Intentional Infliction of
Emotional Distress

The elements for the tort of intentional infliction of
emotional distress (ITED) are typically as follows:

1) the act allegedly causing the harm was inten-
tional or reckless;

2) the act was outrageous;
3) and the act caused;
4) extreme emotional distress.*?

[nsureds have successfully sued for IIED based on
insurers’ unreasonable refusal to settle and pay
claims. For example, in Young v. Alistate Ins. Co.,*®
Mrs. Young was negligently rear-ended by Allstate’s
insured. Allstate offered to settle, but for an amount
less than the medical expenses Mrs. Young had
incurred. Mrs. Young was then awarded $45,000 for
damages in non-binding arbitration, but the insured
appealed and requested a trial de novo. The jury even-
tually awarded Mrs. Young $198.971.71, plus fees
and costs. Allstate then offered to settle for
$260,000 if Mrs. Young would forgo any claim for
bad faith. Mrs. Young refused and sued Allstate for

breach of the duty of good taith and fair dealing and
ITED. After the trial court dismissed her claims, she
appealed.

The Hawaii Supreme Court determined that Mrs.
Young adequately stated a claim for IIED against
Allstate. Aware of the unequal positions between
the insurance company and Mrs. Young, the court
stated, “The extreme and outrageous character of
the conduct may arise from an abuse by the actor
of a position, or a relation with the other, which
gives him actual or apparent authority over ihe
other, or power to atfect his interests.”*’

[n Eckenrode v. Life of Am. Ins. Co.,*® a Seventh
Circuit case cited in Young, the plaintiff sued for
HED when the insurer failed to settle her claim for
life insurance proceeds. The insurer’s “refusal to
make payment on the policy, coupled with its delib-
erate use of ‘economic coercion’ (i.e., by delaying
and refusing payment it increased plaintiff’s financial
distress thereby coercing her to compromise and
settle) to force a settlement, clearly rises to the
level of ‘outrageous conduct’ to a person of ‘ordinary
sensibilities.’ 74°

Similarly, in Cont'l Cas. Ins. Co. v. McDonald,?®
an insured sued claiming the insurer tried to coerce
him into accepting a small lump sum settlement of his
medical claim after injuring his back.3* The insurer
offered medical payments for less than the insured’s
anticipated future medical needs.5? The court deter-
mined the insurer deliberately sought to cause the
insured to suffer severe emotional distress in order
to coerce him into accepting an unreasonably low
lump-sum settlement that would drastically reduce

the insurer’s liability for the future medical
expenses.”3

If the insurer’s refusal to convey to the
employee information about his rights to
compensation, despite numerous requests
Jrom the OWCP, caused the employee to
suffer from emotional distress, the employee
would have legitimate claims for IIED

Finally, outrageous conduct is found where the
insurer has knowledge that the plaintiff is especially
sensitive, susceptible, or vulnerable to injury caused
by mental distress.®® In Dependable Life Ins. Co. v.
Harris, the insurer’s rejection of the insured’s claim
for disability payments was without any justification
or reliance upon any legal defense. Attempts to
frighten the insured from collecting policy benefits
“constitutes outrageous behavior on [the insurer’s]
part because of its fiduciary relationship with [the
insured], its economic strength and power, and [the
insured’s] sickness, pecuniary circumstances, and
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the need for (and dependence upon) the disability
payments which [the insurer) wrongfully withheld.” 3
Considering this authority, a compelling argument
could be made against the insurer in our hypothetical.
[{ the insurer’s refusal to convey to the employee
information about his rights to compensation,
despite numerous requests from the OWCP, caused
the employee to suffer from emotional distress, the
employee would have a legitimate claim for I1TED.

B. Claim for Loss of Consortium

A derivalive claim for loss of consortium is also
outside the scope of the exclusive remedy provision
of the LHWCA 56

Consortium is described as *“‘comfort, companion-
ship, and commitment to the needs of each other.”’5?
The Hawaii Supreme Court has further recognized

as love, companionship, affection. society, sexual
relations, solace and more.” 58

If the insurer’s delay or refusal to pay benefits
caused such a loss to the employee’s spouse, a
claim for loss of consortium could also be pursued
despite the exclusive remedy provision in the
LHWCA.

VII. Conclusion

Although state courts recognize a claim for bad faith
against workers’ compensation carriers where appro-
priate, the exclusive remedy provision in the
LHWCA has been consistently interpreted to
preclude an injured employee’s action for bad faith.
Nevertheless, the injured worker seeking benefits
under the LHWCA may still have claims against
the insurer, including intentional infliction of

the ““concept of consortium includes not only loss emotional distress or loss of consortium.,

of support or services, it also embraces such elements
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47 Young, 119 Haw. at 425, 198 P.3d at 688 (quoting RestateMeENT (SECOND) TorTs § 46 cmt. ¢). See also Dependable Life Ins. Co. v.
Harris, 510 So. 2d 985. 988 (Fla. Dist. Ct. App. 1987)(“a heightened degree of outrageousness can be supplied by the unequal positions of
the parties in a relationship which gives rise to the tort, where one asserts and has the power to severely damage the other,” such as an
insurance adjuster seeking to force an unfair settlement).

48 Eckenrode v. Life of Am. Ins. Co., 470 F.2d 1 (7th Cir, 1972).

49 Eekenrode, 470 F.2d at 4-5 (quoted in Young, 119 Haw, at 425, 198 P.3d at 688).

%0 Cont'l Cas. Ins. Co. v. McDonald. 567 S0.2d 1208 (Ala. 1990).

5 Cont'l Cas. Ins. Co., 367 So. 2d at |2

32 Cont'l Cas. Ins. Co, 567 So. 2d at 1212-14.
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53 Cont'l Cas. Ins. Co.. 367 S0, 2d at 1221. See also Kuhlman v. Crawford & Co., No. 01-6036-CLV, 2002 U.S. Dist. LEXIS 28223 at
79(S.D. Fla, Jun. 23, 2002)(allegations that an insurer intentionally defayed payment of benetits or medical bills to coerce an insured to
aceept a lower settlement states a claim against the insurer for ITED): Birkenbuel v. Montana State Compensation Ins. Fund, 687 P.2d 700
703 (Mont. 1984)(upholding the right of a worker to assert a separate claim for IIED occurring outside the employment relationship and
during the processing and settlement of a workers” compensation claim).

54 See Dependable Life Ins. Co. v. Harris. 310 So. 2d 985, 988 (Fla. Dist. Ct. App. [987)(relying on REsTATEMENT (SECOND) ToRTS §46
cmt. f).

>3 Dependable Life Ins. Co., S10 So. 2d at 989.

6 See Bowen v. Actna Life and Cas. Co., 212 So. 2d 248, 251 (Fla. Dist. Ct. App. 1987)(anticipating that plaintiff's amended
complaint will state a cause of action for loss of consortium count that will not be preempted by the LHWCA),

57 Mist v. Westin Hotels. 69 Haw, 192 197, 738 P.2d 85, 89 (1987)(quoting Thil} v. Modern Erecting Co., 170 N.-W. 2d 865 (Minn.
1969)).

58 Mist. 69 Haw, at 197, 738 P.2d at 89-90 (quoting Millington v. Southeastern Elevator Co., 239 N.E. 2d 897 (N.Y. 1968)).
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